INA § 204.2(d) - Petitions for relatives, widows and widowers, and abused spouses and
children

(d) Petition for a child or son or daughter.

(1) Eligibility. A United States citizen may file a petition on behalf of an unmarried child under
twenty-one years of age for immediate relative classification under section 201(b) of the Act. A
United States citizen may file a petition on behalf of an unmarried son or daughter over twenty-
one years of age under section 203(a)(1) or for a married son or daughter for preference
classification under section 203(a)(3) of the Act. An alien lawfully admitted for permanent
residence may file a petition on behalf of a child or an unmarried son or daughter for preference
classification under section 203(a)(2) of the Act. (Redesignated as paragraph (d) 3/26/96; 61 FR
13061 ; previously paragraph (c))

(2) Evidence to support petition for child or son or daughter. In addition to evidence of United
States citizenship or lawful permanent residence, the petitioner must also provide evidence of the
claimed relationship.

(1) Primary evidence for a legitimate child or son or daughter. If a petition is submitted by the
mother, the birth certificate of the child showing the mother's name must accompany the petition.
If the mother's name on the birth certificate is different from her name on the petition, evidence
of the name change must also be submitted. If a petition is submitted by the father, the birth
certificate of the child, a marriage certificate of the parents, and proof of legal termination of the
parents' prior marriages, if any, issued by civil authorities must accompany th e petition. If the
father's name has been legally changed, evidence of the name change must also accompany the
petition.

(i) Primary evidence for a legitimated child or son or daughter. A child can be legitimated
through the marriage of his or her natural parents, by the laws of the country or state of the
child's residence or domicile, or by the laws of the country or state of the father's residence or
domicile. If the legitimation is based on the natural parents’ marriage, such marriage must have
taken place while the child was under the age of eighteen. If the legitimation is based on the laws
of the country or state of the child's residence or domicile, the law must have taken effect before
the child's eighteenth birthday. If the legitimation is based on the laws of the country or state of
the father's residence or domicile, the father must have resided--while the child was under
eighteen years of age--in the country or state under whose laws the child has been legitimated.
Primary evidence of the relationship should consist of the beneficiary's birth certificate and the
parents' marriage certificate or other evidence of legitimation issued by civil authorities.

(i) Primary evidence for an illegitimate child or son or daughter. If a petition is submitted by the
mother, the child's birth certificate, issued by civil authorities and showing the mother's name,
must accompany the petition. If the mother's name on the birth certificate is different from her
name as reflected in the petition, evidence of the name change must also be submitted. If the
petition is submitted by the purported father of a child or son or daughter born out of wedlock,
the father must show that he is the natural father and that a bona fide parent-child relationship
was established when the child or son or daughter was unmarried and under twenty-one years of
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age. Such a relationship will be deemed to exist or to have existed where the father demonstrates
or has demonstrated an active concern for the child's support, instruction, and general welfare.
Primary evidence to establish that the petitioner is the child's natural father is the beneficiary's
birth certificate, issued by civil authorities and showing the father's name. If the father's name
has been legally changed, evidence of the name change must accompany the petition. Evidence
of a parent/child relationship should establish more than merely a biological relationship.
Emotional and/or financial ties or a genuine concern and interest by the father for the child's
support, instruction, and general welfare must be shown. There should be evidence that the father
and child actually lived together or that the father held the child out as being his own, that he
provided for some or all of the child's needs, or that in general the father's behavior evidenced a
genuine concern for the child. The most persuasive evidence for establishing a bona fide
parent/child relationship and financial responsibility by the father is documentary evidence
which was contemporaneous with the events in question. Such evidence may include, but is not
limited to: money order receipts or cancelled checks showing the father's financial support of the
beneficiary; the father's income tax returns; the father's medical or insurance records which
include the beneficiary as a dependent; school records for the beneficiary; correspondence
between the parties; or notarized affidavits of friends, neighbors, school officials, or other
associates knowledgeable about the relationship.

(iv) Primary evidence for a stepchild. If a petition is submitted by a stepparent on behalf of a
stepchild or stepson or stepdaughter, the petition must be supported by the stepchild's or
stepson's or stepdaughter’s birth certificate, issued by civil authorities and showing the name of
the beneficiary's parent to whom the petitioner is married, a marriage certificate issued by civil
authorities which shows that the petitioner and the child's natural parent were married before the
stepchild or stepson or stepdaughter reached the age of eighteen ; and evidence of the
termination of any prior marriages of the petitioner and the natural parent of the stepchild or
stepson or stepdaughter.

(v) Secondary evidence. When it is established that primary evidence is not available, secondary
evidence may be accepted. To determine the availability of primary documents, the Service will
refer to the Department of State's Foreign Affairs Manual (FAM). When the FAM shows that
primary documents are generally available in the country at issue but the petitioner claims that
his or her document is unavailable, a letter from the appropriate registrar stating that the
document is not available will be required before the Service will accept secondary evidence.
Secondary evidence will be evaluated for its authenticity and credibility. Secondary evidence
may take the form of historical evidence; such evidence must have been issued
contemporaneously with the event which it documents and may include, but is not limited to,
medical records, school records, and religious documents. Affidavits may also be accepted.
When affidavits are submitted, they must be sworn to by persons who were born at the time of
and who have personal know ledge of the event to which they attest. Any affidavit must contain
the affiant's full name and address, date and place of birth, relationship to the party, if any, and
complete details concerning how the affiant acquired knowledge of the event.

(vi) Blood tests. The director may require that a specific Blood Group Antigen Test be conducted
of the beneficiary and the beneficiary's father and mother. In general, blood tests will be required
only after other forms of evidence have proven inconclusive. If the specific Blood Group



Antigen Test is also found not to be conclusive and the director determines that additional
evidence is needed, a Human Leucocyte Antigen (HLA) test may be requested. Tests will be
conducted, at the expense of the petitioner or beneficiary, by the United States Public Health
Service physician who is authorized overseas or by a qualified medical specialist designated by
the district director. The results of the test should be reported on Form G-620. Refusal to submit
to a Specific Blood Group Antigen or HLA test when requested may constitute a basis for denial
of the petition, unless a legitimate religious objection has been established. When a legitimate
religious objection is established, alternate forms of evidence may be considered based upon
documentation already submitted.

(vii) Primary evidence for an adopted child or son or daughter. A petition may be submitted on
behalf of an adopted child or son or daughter by a United States citizen or lawful permanent
resident if the adoption took place before the beneficiary's sixteenth birthday, and if the child has
been in the legal custody of the adopting parent or parents and has resided with the adopting
parent or parents for at least two years. A copy of the adoption decree, issued by the civil
authorities, must accompany the petition.

(A) "Legal custody" means the assumption of responsibility for a minor by an adult under the
laws of the state and under the order or approval of a court of law or other appropriate
government entity. This provision requires that a legal process involving the courts or other
recognized government entity take place. If the adopting parent was granted legal custody by the
court or recognized governmental entity prior to the adoption, that period may be counted toward
fulfillment of the two-year legal custody requirement. However, if custody was not granted prior
to the adoption, the adoption decree shall be deemed to mark the commencement of legal
custody. An informal custodial or guardianship document, such as a sworn affidavit signed
before a notary public, is insufficient for this purpose.

(B) Evidence must also be submitted to show that the beneficiary resided with the petitioner for
at least two years. Generally, such documentation must establish that the petitioner and the
beneficiary resided together in a familial relationship. Evidence of parental control may include,
but is not limited to, evidence that the adoptive parent owns or maintains the property where the
child resides and provides financial support and day-to-day supervision. The evidence must
clearly indicate the physical living arrangements of the adopted child, the adoptive parent(s), and
the natural parent(s) for the period of time during which the adoptive parent claims to have met
the residence requirement. When the adopted child continued to reside in the same household as
the natural parent(s) during the period in which the adoptive parent petitioner seeks to establish
his or her compliance with this requirement, the petitioner has the burden of establishing that he
or she exercised primary parental control during that period of residence.

(C) Legal custody and residence occurring prior to or after the adoption will satisfy both
requirements. Legal custody, like residence, is accounted for in the aggregate. Therefore, a break
in legal custody or residence will not affect the time already fulfilled. To meet the definition of
child contained in sections 101(b)(1)(E) and 101(b)(2) of the Act, the child must have been under
16 years of age when the adoption is finalized.

(D) On or after the Convention effective date, as defined in 8 CFR part 204.301, a United States
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citizen who is habitually resident in the United States, as determined under 8 CFR 204.303, may
not file a Form 1-130 under this section on behalf of child who was habitually resident in a
Convention country, as determined under 8 CFR 204.303, unless the adoption was completed
before the Convention effective date. In the case of any adoption occurring on or after the
Convention effective date, a Form 1-130 may b e filed and approved only if the United States
citizen petitioner was not habitually resident in the United States at the time of the adoption.
(Added effective 11/5/07; 72 FR 56832 )

(E) For purposes of paragraph (d)(2)(vii)(D) of this section, USCIS will deem a United States
citizen, 8 CFR 204.303 notwithstanding, to have been habitually resident outside the United
States, if the citizen satisfies the 2-year joint residence and custody requirements by residing
with the child outside the United States. (Added effective 11/5/07; 72 FR 56832 )

(F) For purposes of paragraph (d)(2)(vii)(D) of this section, USCIS will not approve a Form |-
130 under section 101(b)(1)(E) of the Act on behalf of an alien child who is present in the United
States based on an adoption that is entered on or after the Convention effective date, but whose
habitual residence immediately before the child's arrival in the United States was in a

Convention country. However, the U.S. citizen seeking the child's adoption may file a Form I-
800A and Form 1-800 under 8 CFR part 204 , subpart C. (Added effective 11/5/07; 72 FR 56832 )

(3) Decision on and disposition of petition. The approved petition will be forwarded to the
Department of State's Processing Center. If the beneficiary is in the United States and is eligible
for adjustment of status under section 245 of the Act, the approved petition will be retained by
the Service. If the petition is denied, the petitioner will be notified of the reasons for the denial
and of the right to appeal in accordance with the provisions of 8 CFR 3.3.

(4) Derivative beneficiaries. A spouse or child accompanying or following to join a principal
alien as used in this section may be accorded the same preference and priority date as the
principal alien without the necessity of a separate petition. However, a child of an alien who is
approved for classification as an immediate relative is not eligible for derivative classification
and must have a separate petition approved on his or her behalf.

(5) Name change. When the petitioner's name does not appear on the child's birth certificate,
evidence of the name change (such as the petitioner's marriage certificate, legal document
showing name change, or other similar evidence) must accompany the petition. If the
beneficiary's name has been legally changed, evidence of the name change must also accompany
the petition.
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